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ABSTRACT 
The article devoted to the analysis of civil-law position of incapacitated citizens and their capability to be 
participants of housing legal relationship. The authors of the article come to the conclusion that the citizen 
recognized incapacitated is the subject of the civil and housing law. Specificity of the legal status of a 
considered category of citizens predetermines some features of their participation in civil and housing legal 
relationship. Problems of realization and protection of the housing rights of incapacitated citizens are 
separately analyzed. The legislator, fixing special methods of protection of the incapacitated citizens’ rights 
in the civil legislation and other normative acts, points to the specificity of a legal status of the specified 
category of citizens and, accordingly, the specificity of their civil-law protection.  
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PREFACE 
On all the period of mankind existence the habitation question has always remained natural and actual 
material requirement. Ensuring the population with dwelling is the basic indicator of social and economic 
development of the country. Acknowledgment of the housing right allows providing human advantage, 
physical and mental health and life quality as a whole. Researching various aspects of a constitutional law on 
dwelling takes a special place in jurisprudence. As Е.Е. Novopavlovskaya fairly marks, the right to housing 
expresses essence of the system of satisfaction of housing requirements in the society having a number of the 
constitutional guarantees among which the creation of conditions for realizing this right, the state and 
municipalities’ encouragement with housing construction, granting dwelling to indigents (free or for an 
accessible payment) from the state, municipal and other available housings funds according to the rates 
established by the law, and also impossibility of any deprivation of dwelling [4; 104]. Now, both the 
scientists and experts admit that without effective functioning methods of civil rights protection of the 
incapacitated citizens are inconceivable neither forming a civil society nor creating the legal and social state 
and achievement of such purposes as freedom and equality of citizens, the high degree of a person’s security, 
etc. 

TECHNIQUE 
In this work various general scientific and knowledge methods are used: the analysis and synthesis, system, 
functional, and formal-logic approaches. Forming the conclusions it was promoted by the application of 
formal-legalistic and comparative-legal methods. 

DISCUSSION AND RESULTS 
The state exercises the law as the mechanism of realisation of the warranted rights and interests of various 
categories of citizens. The law regulates public relations by means of investment of its participants with the 
mutual rights and obligations while fixing legal equality of possibilities irrespective of an origin, social or a 
property status, a sex, education, a state of health, and etc. However the specificity of separate categories of 
citizens and a variety of adjustable legal relationship assumes the individually-qualitative approach for 
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example such as the subjects with a specific legal status which are the citizens recognized when due 
hereunder incapacitated owing to their mental disturbance. 

In modern conditions the tendency of growth of mental disease in the world is observed. By data of WHO 
about 47, 5 millions of people with any mental deviations live in the world including persons not excluding 
capacity to act: about 21 millions of people have disease schizophrenia, 47, 5 million – a dementia, 60 
million – a biopolar affective frustration, and etc. Under forecasts, total number of such people will increase 
to 75,6 million in 2030 and to 135,5 million in 2050, and the majority of citizens will live in the countries 
with the low and average level of income. The world’s population quickly grows old. From 2015 to 2050 the 
share of older people in the world, by estimations, will be doubled approximately from 12% to 22%. In 
absolute expression it is expected the increase of a number of people with the age more than 60 years from 
900 million to 2 billion. Older people face special problems in respect of physical and mental health as 
which it is necessary to recognize. More than 20% of adults at the age of 60 years and more suffer a mental 
or neurologic frustration, and 6,6% of all physical inability among people who are more 60 years is caused 
the neurologic and mental disturbances [7].  

Thereupon the provision of the incapacitated citizens by the warranted possibility to have dwelling is not 
only a paramount task of the government of any country, but also an embodiment indicator in life of the 
constitutionally proclaimed values of the social, democratic, and lawful state. People with mental 
disturbances all over the world and at all the times were marginalized and made economically destitute. And 
an absence of a residence is the most extreme poverty line. About 44% of the homeless suffer that or other 
mental disturbance [5; 86]. Studying features of the citizens’ legal status recognized incapacitated owing to 
mental disturbance demands a clear understanding of a place of such citizens in a society that directly 
adjoins to a problem of their individuality. This problem is on a joint of philosophy, medicine and 
jurisprudence. Therefore its decision is based on a complex studying of the scientific knowledge. 

In philosophy there is an opinion that a citizen recognized incapacitated owing to mental disturbance is not 
an individual. In the psychiatry of all the citizens, except persons of mental diseases suffering by heavy 
forms, recognize as individuals. In a category of  “individual” is combined a broad range of biological, 
social, and mental characteristics with prevailing the value of the last. Undoubtedly, mental disturbance 
influences the person and as consequence, the capability to be the subject of those or other legal relationship 
(civil, criminal, family and so on). Mental disease, degree (depth) of mental disturbance of the citizen 
through a prism of precepts of the law determines a volume and specificity of the rights and obligations of 
the subjects of legal relationship. As the individual the person is always meant possessing consciousness and 
will  and capable to make purposeful active actions. The possibility of fulfillment of similar legally 
significant actions determines the person as a subject of law. In the concept of “a subject of law" it is 
expressed the steady legal connection of the citizen with the state determining his/her legal status in the 
society.  

The position of people with the limited intellectual possibilities and mental disturbances practically always 
depended on the position of economy, relations in the society, and also from the political and philosophical 
ideas prevailing in the given historical epoch [2; 19]. By all the successes the modern law and psychiatry are 
almost entirely obliged to the experience of the past noted both great fulfillment and annoying failures.  

In origins of the scientific determination of incapacity of the citizen in our country were the outstanding 
psychiatrists V.P. Serbsky, S.S. Korskov, V.Kh. Kandinsky. In particular, V.P. Serbsky did the most 
fundamental justification of sights at the incapacity of the citizen which in its basis has reached up to now 
without basic changes [8]. He underlined that not any mental disturbance can be necessary in a basis of the 
acknowledgment of the citizen incapacitated, so it is necessary a “measure” that is a severity level of painful 
semiology [1 acts; 26-27]. It is important not the name though some frustrations do not really cause doubts in 
incapacity (for example, a progressive paralysis), and of how much symptoms of this or that illness mention 
capability to think reasonably and regulate the acts. 

 Today the concepts “mental disease”, “insane person” and concepts derivative of them in current CC of the 
RF are not used (item 29 CC of the RF). The patrimonial collective concept covering all people needing the 
psychiatric competence, is “the persons suffering mental disturbances”. According to the current legislation 
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the incapacity can be established only by the court (item 29 CC of the RF). And the legislator specially 
underlines that a citizen can be limited in capacity to act only on the basis of the law, and the transactions 
touching legal incapacity are insignificant (item 22 CC of the RF). The judicial order of deprivation of 
incapacity of a person, and also management of its property is universal practice [6; 3].  

The incapacitated citizens, as well as mentally healthy persons possess legal capacity, they have the 
subjective rights and obligations, and hence they are persons of law. The absence at the incapacitated citizens 
of a possibility of independent realization of some rights, freedom and obligations allows to speak only about 
their limited general legal status. Their legal status is determined, first, by the special civil legal personality, 
and secondly, the specific civil subjective rights and obligations that is expressed in legislative securing to 
such citizens of the possibilities being participants of civil legal relationship in a role of owners of the special 
rights and obligations.  

 The aspiration of the legislator to give to the incapacitated citizens the ample opportunities on protection of 
the broken right explains a possibility of the application and protection different ways, however these 
methods should be provided the law. The concrete method of the protection is quite often certain by the 
special law regulating civil or housing legal relationships. Fixing special methods of the protection of the 
incapacitated citizens' rights in CC of the RF and other normative acts, the legislator points to the specificity 
of a legal status of the specified categories of citizens and, accordingly, the specificity of their civil-law 
protection.  

The strategic development of housing sphere in Russia at present is directed on: increasing the welfare of the 
population; exiting on the modern standards of housing conditions; providing the high territorial mobility of 
the population, and the comparability of living conditions in all the territory of the country [9]. 

The realization of the basic housing rights of the incapacitated citizens is performed by means of granting 
premises in the houses of the state and municipal available housings funds on treaty provisions of hiring 
within a rate of the floor space including on a hire basis. The incapacitated citizens can also become title 
holders of the premises by their acquisition in the property. The possession the right to habitation does not 
depend on the availability of capacity to act, age, a state of health while their independent realization is 
possible only in the presence of full legal capacity.  

The realization of a constitutional law of the incapacitated citizens on dwelling has a complex character and 
includes some the warranted legal possibilities of the citizens needing dwelling. First, the realization of the 
right of use in the state and municipal houses, and other housing funds. Secondly, the realization of the 
possibility of improvement of the housing conditions (by free habitation reception under the commutative 
contracts, buildings, accessible crediting, and payment of monetary grants of the state). Thirdly, the 
realization of measures of protection of the housing rights of the incapacitated citizens including a provision 
of inadmissibility of a dwelling deprivation. 

The participation in civil turnover of the incapacitated citizens assumes a creation of the guarantees of the 
economic, political, organizational, legal and other character directed on the realization of the subjective 
rights to habitation. The extensive court practice confirms the fact that a fulfillment of transactions with a 
floor space quite often occurs without interests of the incapacitated, and occasionally and to the flagrant 
violation of their rights. Therefore the provision of realization of the rights of the given category of citizens 
on habitation and the protection of these rights is a state obligation. The constitutional law on dwelling among 
the others is included into the system of the social and economic rights and freedom of the person and citizen. In a 
general view it is regulated Item 40 of the Constitution of the Russian Federation. Its effective and timely 
realization is possible under the condition of accomplishing the high-grade state housing policy interpreted now 
differently [4; 104]. 

 The priority questions of the realization and protection of the incapacitated person's rights in sphere of the 
housing legislation are the questions of habitation granting including ones of out of turn and over the 
established rate, residence right preserving in the premises during treatment in a psychiatric facility or a 
psycho-neurological house, privileges at payment of habitation and public utilities, and etc. Recently the 
tendency to growth of a quantity of the persons recognized incapacitated in a consequence of mental 
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disturbance is marked. So, for example, the conducted sociological poll in 2014 in Volgograd has shown that 
from 580 incapacitated citizens of 70 % have separate premises [3; 13-21]. 

Premises can be given under the hiring agreement on a basis of P. 3 Item 57 of the Housing Code of the 
Russian Federation to the citizens suffering heavy forms of chronic diseases confirmed by the Governmental 
Order of the Russian Federation at which joint residing of citizens at one apartment is impossible. The 
existence of a similar rate in the legal and social state is quite justified, as the residing at one apartment with 
a person suffering mental disturbances causes a set of household difficulties and additional psychological 
overloads.  

Under the agreement of social hiring the habitation is given in that case if the incapacitated citizen and 
members of his/her family are registered as the needing people in premises. According to Item 57 of the 
Housing Code of the Russian Federation, to the citizens suffering the mental disturbances provided by the 
Diseases List, the premises are given out of turn. And P. 2 of Items 58 of the Housing Code of the Russian 
Federation fixes the right of the persons suffering heavy forms of the chronic diseases included in the 
Diseases List on granting of the premises by a total area exceeding a rate of granting on one person, but no 
more than in 2 times if such a premises represents one room or one-room apartment. 

It is necessary to notice that rates about the right of the incapacitated citizens to granting a premises that is 
over the established rate in practical aspect it is not always considered. The unsuccessful formulation of Item 
58 of the Housing Code of the Russian Federation “premises under the agreement of social hiring can be 
given …” generates a situation at which the word combination “can be presented” is interpreted as the right 
instead of the obligation of the authorized state structures on premises granting under the agreement of social 
hiring being over the established rate of granting to one person to the citizens suffering one of the heavy 
forms of chronic diseases.  

It is important to notice that the incapacitated citizens being in a medical institution or other corresponding 
organization does not deprive of their right to housing. If the incapacitated citizen is long on treatment in the 
medical organization and temporarily absent in a residence the right to a premises remains for him/her. A 
temporary absence or change of habitual residence of the incapacitated citizen do not cease his/her rights to a 
premises if the premises belong to him/her on an ownership right (Item 288 CC of the RF). The obligation on 
securing and protecting the estate rights including the housing of such citizens is assigned to trusteeship and 
guardianship body.  

If the citizen recognized incapacitated, lived in a premises as a tenant the right of using the premises remains 
for him/her (Item 71 HC of the RF). The incapacitated citizen keeps the right belonging to him/her for 
premises during all the term of being on treatment in a psychiatric facility. However the agreement of the 
premises hiring is annulled if the tenant (the incapacitated citizen and members of his/her family) leaves in 
other residence on a basis of P. 3 Items 83  HC of the RF. Such a consequence can entail the departure of the 
citizen on a constant residence in organization of the system of social population servicing, for example, a 
psycho-neurological house (PNH) or since the Housing Code of the RF does not provide any exceptions for 
the given category of citizens. The incapacitated citizen also loses a residence right in a premises if he/she is 
located in PNH and he/she does not have relatives (members of his/her family) as it is equated to the 
departure in other residence. The similar blank in the legislation serves as a fertile field for infringements of 
the housing rights of the citizens suffering mental disturbances in their being in the medical organizations.  

The incapacitated citizens have the right to an improvement of the housing conditions, so, and on a 
habitation exchange. As a rule, the improvement is understood as the increase of the area of occupied 
dwelling, the granting of a separate premises, the equipment of a habitation by communications by a 
housing-and-municipal infrastructure, and etc. It is necessary to consider the following if as a result of an 
exchange in an apartment the citizen suffering with chronic and long mental disturbance often becoming 
aggravated painful revealing is installed so the exchange of the premises between the tenants of the premises 
under the contracts of social hiring is not supposed (p. 6 of Item 73 HC of the RF). Such transaction can be 
recognized by court by void. 
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The observance of the rights and interests of the incapacitated citizens should be warranted at the fulfillment 
and other legal significant actions with the premises. So, for example, according to p. 4 of Item 76 HC of the 
RF the renting a premises in the subletting is not supposed, if in it the persons suffering heavy forms of 
separate chronic diseases to which concerning the mental disturbances is living. 

In the case of a premises use not to destination or on other bases provided by Item 91 HC of the RF it is 
possible the eviction of the tenant (members of his/her family) without granting of other premises. At the 
same time, the incapacitated citizen breaking the rules of residing in the premises cannot be evicted as in his/
her actions there is no guilt. The impossibility of joint residing with other members of a family, in particular, 
if the actions of the incapacitated are dangerous to themselves or associates allows to put a question on 
compulsory hospitalization, but not a compulsory eviction (hiring contract cancellation) from the occupied 
premises.  

The premises alienation in which the proprietor and incapacitated members of his/her family living is 
probably only with the consent of trusteeship and guardianship body if it is touched the interests of the 
incapacitated persons protected by the law (p. 4 Item 292 CC of the RF). In the case of a fulfillment of the 
transaction which has led to reduction of property of the minor or decrease in its cost passing the established 
restrictions, the legislator has provided a complex of the special measures of protection contained in various 
branches of law. To giving the consent of the trusteeship and guardianship body should be guided by that the 
made transaction does not break the rights and interests of the incapacitated citizens protected by the law. It 
is logical to assume that the rights and interests of the incapacitated person will not be broken in the case if 
his/her the housing rights are warranted, that is instead of the alienated premises another equivalent will be 
given. At the same time not each proprietor for the financial reasons at the moment of addressing for the 
permission in the trusteeship and guardianship body can give a residence right to the incapacitated wards in a 
new dwelling if the old is not aloof.  

The arisen legal uncertainty is solved differently. It is possible the registration of the agreement of sale of a 
premises under a condition. However the civil legislation does not provide a legal design at which the rights 
and obligations under one transaction automatically extend on counterparts under other transaction. The 
obligation does not create duties for the persons who are not participating in it as the party (p. 3 Item 308 of 
the Civil Code of the Russian Federation). That is the acquisition instead of the alienated another premises 
cannot be a condition of the contract for selling a premises. Relations of purchase and sale of other object of 
real estate is out of a legal field of influence of trusteeship and guardianship bodies. Therefore the realization 
of the similar requirement causes some complexities of the activity of the trusteeship and guardianship 
bodies. 

With a view of a protection of the housing rights of the incapacitated citizens the trusteeship and 
guardianship body can agree to the alienation only in that case if there are legally fixed guarantees of 
security of their property rights. It is possible only in that case if at the alienation of a premises the 
incapacitated person will be given another premises acquired by the proprietor by the time of addressing for 
the consent. The similar scheme breaks the rights of the proprietor and is beyond the transaction on the 
alienation of object of real estate as is excessively burdensome. The literal interpretation of the rate of the 
law allows speaking only about the transactions directed on the alienation of a premises which will be 
encumbered by the rights of the members of a family of the proprietor, therefore it is reasonable by rules of 
Item 558 CC of the RF to reflect these conditions in the maintenance of the concrete purchase and sale 
contract (an exchange and etc.)  of a premises. 

The consent of the trusteeship and guardianship bodies can be received as in a case if the incapacitated 
citizen is included as the beneficiary, the joint owner or the unique proprietor of an again acquired premises. 
As guarantees of the observance of the rights and interests of the incapacitated citizen the money resources 
obtained from sale of the premises before an acquisition of a new habitation can be placed in the bank into 
the account of the incapacitated. Such a method of a guarantee of the protection of the housing rights is 
applicable if the incapacitated citizen does not live and is not registered in the alienated premises.  

One of the actual methods of protection of the housing rights can note the requirement about the creation of 
hostels for the persons suffering the mental disturbances lost social communications. For lack of the bases of 
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the maintenance in a hospital the person suffering mental disturbances is subject to a discharge however the 
absence of a family and near relatives who could take care of him/her, the absence of own habitation and 
registration in a residence sharply complicate his/her social adaptation putting before unsolvable taking into 
account available mental disturbance, household problems. 

It is necessary to recognize the validity of the offer which repeatedly expressed in the scientific literature on 
the creation of specialized available housings. The real form of it may be the right of receiving the premises 
in hostels at the organizations rendering the psychiatric help, the medical-industrial organizations and other 
organizations that are not dependent on patterns of ownership.  

CONCLUSIONS 
Considering stated above, it is necessary to notice that now in the legislation of the Russian Federation the 
tendencies to improving a condition of the property security rights of the incapacitated citizens in whole and 
housing in particular are planned. So, for example, it is necessary to note the securing of Item 173.1 of the 
Civil Code of the Russian Federation providing possibility of acknowledgment of the transaction made 
without the consent of the third party, a body of the legal entity or a state structure or local government is 
debatable if the reception of such a consent is provided by the law. It can be recognized by void under the 
claim of the trustee of the incapacitated citizen or other authorized bodies. Earlier, in the conditions of an 
absence of the similar rate, the courts had to apply the Item 186 CC of the RF establishing a general rule 
about the invalidity of insignificant transactions even if it will be established that it is made to benefit of the 
ward.  

Thus, the basic guarantees of the housing rights of the incapacitated citizens are the rates about the 
acknowledgment of the citizen incapacitated needing in a premises; granting a premises with a floor space 
exceeding rates; the right of an exchange of a premises; the acknowledgment of an exchange by a                                                                                                                                                                                                                                  
premises void, the acknowledgment of the void transaction made without the consent of the third party that is 
necessary under the law, the body of the legal entity or the state structure or local government being  
debatable, and others.  
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